@

~

Comparative Studies
in Jurisprudence,

Law, and Politics

A Comparative Perspective on the Precautionary Principle in
Iranian Environmental Law and the Law of the European
Union

1. Iman Zhianpour: PhD Student, Department of Public International Law, Isfahan (Khorasgan) Branch, Islamic Azad
University, Isfahan, Iran

2. Alireza Arashpour*: Associate Professor, Department of Law, Faculty Administrative Sciences and Economics, Isfahan
University, Isfahan, Iran. Email: a.arashpour@ase.ui.ac.ir (Corresponding Author)

3. Zeynab Poorkhaghan Shahrezaei: Asistant Professor, Department of International law,Isfahan(khorasgan)Branch, Islamic
Azad University, Isfahan, Iran

ABSTRACT

The precautionary principle is one of the key foundations in environmental risk management, addressing the
evaluation of potential impacts of activities and processes on the environment. This principle, which first appeared
in international instruments such as the Rio Declaration, has gradually evolved into a central concept in
environmental policies and laws at both national and international levels. The objective of this principle is to limit
harm to the environment and align preventive measures with new scientific and technological developments. Since
the late 1980s, this concept has been incorporated into international agreements and domestic legislations. For
example, Article 191 of the Treaty on the Functioning of the European Union explicitly refers to this principle.
Moreover, it has been applied in the domestic laws and policies of countries such as France and Belgium, as well as
in the European Union’s strategic directives for biodiversity protection. The precautionary principle emphasizes
that preventive measures against risks must be implemented even when the causal link between the risk and
potential damage is not definitively established. However, the application of this principle is sometimes confused
with other legal concepts; therefore, its precise definition and clarification are essential for its correct
implementation. This article conducts a comparative and analytical examination of the European Union’s approach
to the precautionary principle and analyzes the Iranian legal system in this context. The aim of this comparison is
to assess the current status of the precautionary principle in Iran’s laws and judicial practices in relation to an
advanced legal system. Such analysis contributes to identifying Iran’s current developmental stage in this area and
provides recommendations for establishing an effective legal framework.
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EXTENDED SUMMARY
The precautionary principle represents one of the foundational elements in contemporary
environmental jurisprudence and policymaking, serving as a safeguard against potential
environmental harm in conditions of scientific uncertainty. The core idea behind the principle, as
reflected in major international documents such as the Rio Declaration and the Convention on
Biological Diversity, is that preventive measures must be taken even when there is no conclusive
evidence establishing a causal relationship between a specific activity and potential environmental
damage. The European Union (EU) has institutionalized this principle within Article 191 of the
Treaty on the Functioning of the European Union, embedding it into its environmental legislation
and governance frameworks. From the 1980s onward, European environmental policies, particularly
concerning chemical safety, biodiversity conservation, and climate risk management, have relied on
this principle to justify early action and minimize irreversible harm. Countries such as France and
Belgium have further operationalized the precautionary principle within their domestic legal
systems, making it a core legal and administrative tool for judicial and regulatory decision-making.
In contrast, the Iranian legal system, despite significant developments in environmental legislation
over the past two decades, has yet to formally integrate the precautionary principle as a distinct
doctrinal standard. Instead, its approach remains largely reactive—focused on remediation rather
than prevention. While the Iranian Civil Liability Act and environmental protection statutes
implicitly acknowledge preventive obligations, the absence of a formal recognition of precaution as
a legal principle limits their preventive effectiveness (Asadi, 2019; Novo & Amali, 2009; Rezaei, 2023).
The theoretical foundation of the precautionary principle lies in its dual legal function: preventive
and compensatory. On the preventive side, it emphasizes the need for proactive measures before
harm occurs, thereby aligning with the broader “prevention is better than cure” philosophy
embedded in EU environmental law. For example, in France’s Environmental Code, uncertainty does
not preclude the implementation of effective preventive measures to avert irreversible harm.
Similarly, within EU law, instruments such as the Environmental Impact Assessment (EIA) Directive
and the REACH regulation on chemical substances mandate risk evaluation before market entry,
ensuring that potential hazards are mitigated before exposure occurs (Novo & Amali, 2009). The
compensatory function, on the other hand, provides a framework for liability and remediation in
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cases where environmental harm arises due to noncompliance with precautionary standards. Within
this context, the EU’s Environmental Liability Directive (2004/35/EC) operationalizes the “polluter
pays” principle and establishes a legal obligation for restoration to the baseline ecological state
(European Commission, 2004; Hohler, 2022). This dual role creates a coherent preventive—corrective
mechanism across EU environmental governance. In contrast, Iranian environmental law, while
acknowledging civil and administrative liability for pollution, lacks a structured framework to
connect precautionary failures with enforceable legal responsibilities. The Environmental Protection
and Enhancement Act and the 1999 Biosafety Law of Iran implicitly allude to precaution but fail to
delineate its procedural and evidentiary thresholds. Consequently, enforcement remains
fragmented, relying on ex post remedial actions rather than risk anticipation.

A key area illustrating the divergence between Iranian and European legal approaches lies in the
regulation of industrial activities and chemical substances. In Iran, industrial regulation is
distributed among sectoral laws such as the Mining Act (1998, revised 2011), the Oil Act (1987), and
the Chemical Substances Control Regulation (1999). These laws emphasize economic control and
health considerations but lack an explicit environmental precautionary dimension. Environmental
impact evaluations, where required, often occur after the initiation of industrial projects,
undermining their preventive role. Moreover, institutional conflicts between the Ministry of Industry
and the Department of Environment frequently impede coordinated decision-making (Katouzian &
Ansari, 2008; Rezaei, 2023). Conversely, the EU has institutionalized precaution through binding
directives and regulations. The REACH Regulation obliges manufacturers and importers to register
all substances produced or imported above one ton annually, accompanied by scientific risk
assessments. This requirement reverses the burden of proof, compelling industry actors to
demonstrate safety before market access. Similarly, under the Industrial Emissions Directive, failure
to implement appropriate risk mitigation measures can result in permit suspension or revocation
(Ramezani Ghavamabadi, 2013). These instruments illustrate the EU’s proactive and science-based
governance model, which treats uncertainty not as a barrier but as a trigger for regulatory action—
contrary to Iran’s more reactive compliance-centered framework.

Another critical domain for comparative evaluation concerns soil and water legislation. Iran’s Soil
Protection Act (2019) represents a milestone in recognizing soil degradation as a national concern,
yet its focus remains predominantly remedial rather than preventive. The law mandates monitoring
and restoration of contaminated sites but omits explicit reference to precautionary methodologies,
such as risk mapping, early warning systems, or predictive environmental modeling. Reports from
the Iranian Parliament’s Research Center reveal more than 20,000 contaminated sites nationwide,
underscoring the inadequacy of post-damage interventions (Asadi, 2019; Novo & Amali, 2009;
Ramezani Ghavamabadi, 2013). In contrast, the EU’s Soil Protection Strategy (2006/231) and Water
Framework Directive (2000/60/EC) embed precaution within integrated management frameworks
aimed at preventing degradation before it occurs (European Commission, 2000, 2006). These
directives require Member States to identify threats, establish monitoring networks, and adopt
action plans that reflect the best available scientific data. Similarly, the EU Flood Risk Management
Directive (2007/60/EC) mandates six-year flood risk assessments and preparedness programs to
mitigate climate-related disasters (European Parliament, 2007; Khedari & Salari, 2019). Collectively,
these instruments demonstrate how the EU operationalizes precaution as a procedural and
evidentiary standard that integrates science, governance, and public participation. By contrast,
Iranian legislation continues to treat environmental harm primarily as a liability issue, intervening

only after damage has manifested.
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Air quality and waste management laws further illustrate these structural disparities. In Iran, the
Clean Air Act and related water distribution laws focus primarily on post-crisis measures, such as
pollutant control and remediation, rather than preemptive risk avoidance. Chronic challenges—like
groundwater over-extraction and pollution of major rivers such as Karun—reveal weaknesses in
enforcement and a lack of anticipatory policymaking (Hayati, 2014; Novo & Amali, 2009). Moreover,
solid waste governance remains characterized by fragmented responsibilities and weak coordination
among local authorities. Despite the 2004 Waste Management Act and the 2019 Law on Private
Sector Participation in Waste Conversion, the legislative framework fails to integrate precaution as
a mandatory risk assessment tool. By contrast, the EU Waste Framework Directive (2008/98/EC,
amended 2021) explicitly enshrines precaution in its preamble and core articles, obliging Member
States to implement waste prevention hierarchies and environmentally sound disposal strategies
(European Commission, 2021, 2022). Article 23 of the directive mandates that operators seeking
waste treatment licenses provide proof of adequate precautionary measures to prevent
environmental and health hazards. This ex ante verification mechanism represents the practical
realization of the precautionary principle. The EU’s iterative policy model—wherein national
programs are reassessed every six years—ensures continuous adaptation to scientific and
technological advancements, a practice still absent in Iranian environmental governance (Khodadadi
& Salari, 2020).

The comparative legal analysis underscores that the EU’s environmental governance model is
distinguished by its institutionalization of precaution through enforceable obligations, systematic
monitoring, and science-based risk management. Each major EU directive—whether concerning
chemicals (REACH), water (WFD), soil (SFD), floods (FRMD), or waste (WFD 2021)—links
regulatory authorization to prior demonstration of safety. The legal mechanism thereby transforms
uncertainty into a policy driver rather than a deterrent. The Iranian system, on the other hand,
continues to rely heavily on reactive enforcement and administrative discretion, often lacking
technical infrastructure and interagency coordination for preventive oversight. Although Iran’s
constitutional framework, particularly Article 50, articulates the protection of the environment as a
public duty, the operational translation of this provision into precautionary instruments remains
weak. Addressing these gaps requires a multidimensional approach: embedding precaution within
statutory definitions, establishing specialized risk-assessment bodies, and enhancing cross-sectoral
data integration. Moreover, judicial recognition of precaution as a general principle of law could
empower courts to enforce preventive duties even in the absence of explicit statutory mandates,
paralleling developments in EU jurisprudence where precaution has attained quasi-constitutional
status (European Commission, 2006, 2022).

In conclusion, the precautionary principle embodies a paradigm shift from reactive to proactive
environmental governance, transforming uncertainty into a call for action rather than inaction.
While the European Union has embedded this principle deeply within its environmental directives,
enabling a coherent preventive—corrective legal structure, the Iranian legal framework still exhibits
fragmented implementation and limited preventive foresight. To move toward convergence with
international standards, Iran must incorporate explicit precautionary clauses within its
environmental legislation, align regulatory procedures with risk-based assessment models, and
establish transparent mechanisms for accountability and scientific evaluation. Institutional capacity-
building, inter-agency cooperation, and the adoption of adaptive legal frameworks are essential steps
to ensure that precaution becomes not merely a theoretical construct but a functional instrument of

sustainable environmental protection.
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