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ABSTRACT

The issue of child custody following the death or disqualification of parents has long been a subject of attention in
Islamic jurisprudence and family law. Custody priorities after the parents are determined based on the degree of
consanguineal proximity (for example, the precedence of the maternal grandmother over the maternal grandfather,
or the paternal aunt over the maternal aunt). However, when two or more relatives occupy the same degree of
kinship and no other preference (such as the criterion of compassion or specific competence) can be applied between
them, a conflict arises. This situation requires a final criterion for determining priority, in which the jurisprudential
rule “al-ayman fa-l-ayman” is proposed as a potential standard. The central question of this study is to determine
the validity, scope of application, and operative mechanism of this rule in establishing the hierarchy of guardianship
of a child after the parents. The aim of this research is to analyze the jurisprudential foundations of the rule
“al-ayman fa-l-ayman” and to examine the degree of its legitimacy and effectiveness as a decisive criterion for
resolving conflicts arising from the equality of relatives of the same degree in matters of custody after the expiration
of parental rights. The present study employs a descriptive-analytical method with a jurisprudential and
ijtihad-based approach. The findings indicate that most custody rulings after the parents are formulated based on
the “priority of compassion” and consanguineal closeness. The rule “al-ayman fa-l-ayman” has no application in
first-degree priorities (such as between father and mother), but in cases of conflict between two paternal aunts or
two maternal aunts who stand in complete equality, this rule is accepted by some jurists as a secondary and
precautionary criterion for eliminating the conflict, technically shifting the preference toward the right-hand side
of the genealogical line. Nonetheless, this precedence is merely technical, and jurists who require additional criteria
such as superior knowledge or reliability in upbringing may accord it a lower level of authority.
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EXTENDED SUMMARY
The institution of child custody, conceptually known as Hizanat within the complex framework of
Islamic jurisprudence and family law, represents one of the most critical and sensitive domains of
legal scholarship, intricately intertwining the strictures of religious doctrine with the profound
ethical imperative of safeguarding vulnerable members of society. Etymologically and technically,
the concept of custody encompasses far more than mere physical proximity to a minor; it
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encapsulates a comprehensive spectrum of rights and binding obligations inherently vested in the
parents to ensure the continuous daily care, adequate nutritional provision, rigorous moral
upbringing, and the holistic preservation of the child’s physical and psychological health until they
reach a designated age of maturity. Under normal circumstances, this profound responsibility is
unproblematically exercised by the child’s biological parents, who are naturally endowed with the
requisite emotional attachment and foundational legal standing to act autonomously in the child’s
absolute best interests. However, the legal landscape transforms dramatically and introduces
incredibly complex juridical challenges upon the unfortunate event of the parents’ demise, or in
severe situations where they are legally stripped of their custodial competencies due to behavioral or
moral disqualification. It is precisely at this critical juncture that the necessity for a highly systematic,
predictable, and legally sound hierarchy of secondary guardians emerges as an absolute necessity to
protect the orphaned or vulnerable child. The meticulous formulation of these subsequent custody
priorities is not merely a theoretical exercise debated among jurists, but rather a deeply pragmatic
legal endeavor designed to prevent protracted familial disputes, thereby systematizing family law in
a manner that remains harmoniously aligned with both the overarching spirit of the Sharia and the
customary expectations of the community.

Within the intricate structure of Imami jurisprudence, the transition of custodial rights from the
primary caretakers to the extended family network is governed by a meticulously articulated
hierarchy that predominantly revolves around two foundational axes: the strict degree of
genealogical proximity, commonly referred to as the principle of closest lineage (al-aqrab fal-aqrab),
and the substantive capacity for caretaking, which is heavily predicated on natural affection
(shafagat) and educational competence. The legal framework dictates that in the unavoidable
absence of the biological parents, the mantle of custodial responsibility sequentially descends to the
grandparents, followed directly by the siblings, and subsequently branches out to other peripheral
relatives such as aunts and uncles. This sequential descent is fundamentally designed to ensure that
the child logically remains within the protective fold of the most immediate blood relatives who are
presumed to harbor the greatest innate compassion and vested interest in the minor’s overarching
welfare. Nonetheless, this seemingly straightforward structured approach inevitably encounters
significant theoretical and practical friction when the judicial system is confronted with multiple
relatives who occupy the exact same tier of familial kinship. When several individuals, such as two
grandfathers or multiple siblings of completely equal standing, simultaneously present themselves
as equally qualified candidates entirely devoid of any exclusionary flaws or disqualifications, a
profound state of legal conflict and competition is actualized. In these highly specific scenarios,
where the primary criteria of physical proximity and emotional affection yield an absolute tie, the
overarching jurisprudential system must invoke secondary, highly granular tie-breaking principles
to definitively resolve the deadlock, prevent endless litigation, and rapidly appoint a single,
undisputed guardian for the vulnerable child (Muzaffar, 1985).

It is precisely within this precise context of unresolvable genealogical equivalence that the classical
jurisprudential rule of “al-ayman fa-l-ayman” is introduced by scholars as a highly original and
extensively utilized mechanism for conflict resolution and priority determination. To fully
comprehend the operational mechanics and deep significance of this rule, one must first delve deeply
into its profound linguistic, cultural, and historical etymology. The specific term “ayman” is
fundamentally derived from the ancient Arabic root “yumn,” a rich and multifaceted lexical concept
that broadly signifies blessing, inherent goodness, auspiciousness, and, quite literally, the right side
or the right hand. In the broader context of traditional Islamic culture and continuous linguistic
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usage, the conceptualization of the “right” is consistently and inextricably linked to overarching
notions of definitive priority, superior virtue, and absolute precedence in various critical religious
and social practices (Ibn Manzur, 1993). Consequently, the legal maxim functions within the courts
as a strict sequential ordinal directive, explicitly dictating that the individual possessing the greater
degree of “yumn”—interpreted legally and pragmatically as having a mathematically or culturally
more blessed, prioritized, or legally preferred standing—must be advanced ahead of all other
competitors. Should that primary individual be completely unavailable, deceased, or subsequently
disqualified, the legal priority then systematically cascades downwards to the person occupying the
secondary rank of priority within that specific cohort of relatives. Thus, what originally originates as
a predominantly linguistic inclination towards the virtues of the right side is systematically
crystallized by elite legal scholars into a rigorous, sequential ordinal principle explicitly designed to
sift through equally qualified candidates, thereby providing a definitive legal resolution where the
primary metrics of kinship and emotional capacity have comprehensively failed to establish a clear
structural hierarchy.

When specifically operationalizing the “al-ayman fa-1-ayman” rule within the highly contested and
emotionally charged domain of post-parental child custody, its practical application is strictly
characterized by robust structural boundaries and highly specific situational triggers. Most notably,
a comprehensive jurisprudential analysis clearly reveals that this particular rule fundamentally lacks
any operative jurisdiction within the first-degree priorities of custody; it is wholly and unequivocally
inapplicable in determining direct conflicts between the biological mother and father, whose
respective rights are continuously governed by an entirely distinct set of primary textual evidences,
traditions, and overriding doctrines. Instead, the pragmatic utility of the ayman rule is exclusively
activated in the secondary or tertiary degrees of the familial hierarchy where direct parental claims
are entirely absent. A quintessential manifestation of this secondary principle is frequently observed
in the actual collision of legal claims between two aunts or two grandmothers who share an identical
degree of consanguinity with the tragically orphaned child. In such precise instances of total parity,
the rule functions as an incredibly critical secondary criterion and a vital precautionary legal
standard, systematically directing the ultimate custodial preference toward what is metaphorically
or literally deemed the “right-hand side” of the sprawling genealogical tree (Mohaghegh Hilli, 2007).
Depending on specific historical interpretations and varying schools of thought, this often translates
to a strictly structured preference for certain paternal lineages or specific bloodlines that are
traditionally recognized as bearing a heavier customary mandate for total family preservation. By
establishing this clear ordinal principle based on proximity and legal auspiciousness, the entire
framework ensures that a child is unequivocally placed under the permanent guardianship of the
most culturally and legally appropriate relative without unnecessary delay.

Despite its structural elegance and historical prominence in classical texts, the absolute binding
nature of the “al-ayman fa-l1-ayman” rule remains a subject of intense, ongoing, and highly nuanced
debate among prominent modern and classical jurists, brilliantly highlighting the inherent flexibility
and teleological focus of Islamic law. A highly significant contingent of legal scholars conceptualizes
the priority established by the ayman rule as a predominantly “technical” or formalistic preference,
which, while undeniably useful for breaking arbitrary ties in a legal vacuum, must never be
dogmatically elevated above the substantive, lived reality of the child’s daily physical and
psychological needs. Consequently, many progressive jurists passionately argue that this secondary
standard inevitably occupies a noticeably lower tier of legal validity when actively juxtaposed against
significantly superior practical criteria, such as a competing candidate’s demonstrable superiority in
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educational capabilities, profound moral integrity, or vastly greater overarching knowledge
(a’lamiyyat) concerning the meticulous upbringing and socialization of a minor. In these incredibly
complex judicial adjudications, the ultimate and final authority is invariably vested in the presiding
Islamic judge (Hakim-e Shara’), who is legally, morally, and ethically bound to prioritize the absolute
best interest and total welfare (maslahat) of the minor above strict, unyielding adherence to formal
genealogical tie-breakers. If a relative located on the ostensibly less prioritized “left” side of the
familial lineage somehow possesses overwhelmingly superior capacities for nurturing, moral
guidance, and providing an unshakable stable environment, the judge possesses the extraordinary
discretionary mandate to bypass the ayman rule entirely. This dynamic interplay beautifully
underscores that while the ayman rule provides a vital structural baseline for the courts, it
fundamentally remains heavily subservient to the paramount objective of Islamic family law: the
holistic protection, optimal psychological development, and overarching best interests of the
vulnerable child within a highly competent and deeply compassionate environment.

In conclusion, the rigorous and multi-faceted examination of the rule of ayman within the specific
context of post-parental custody reveals a remarkably sophisticated, multi-layered legal mechanism
expressly designed to meticulously navigate the most intractable and emotionally volatile familial
conflicts. The fundamental architecture of secondary guardianship relies heavily on the undeniable
foundational pillars of absolute genealogical closeness and the innate, naturally occurring capacity
for affectionate care, powerfully ensuring that minors are fiercely protected by those inherently
biologically and emotionally invested in their long-term well-being. However, the inevitable and
frequent occurrence of absolute legal parity among extended relatives absolutely necessitates the
existence of a definitive, systematic, and culturally resonant tie-breaking protocol to prevent the
collapse of the familial care structure. The brilliant translation of a profound cultural and linguistic
concept of blessing and structural priority into a rigid, structured ordinal legal rule perfectly
exemplifies the remarkable overarching capacity of this complex jurisprudential system to provide
comprehensive, functional solutions for literally every conceivable social and domestic dilemma.
While the rule highly effectively channels custodial rights directly toward the legally prioritized
branches of a familial lineage, thus successfully preventing chaotic, damaging, and protracted legal
stalemates that harm the minor, it beautifully remains fundamentally constrained by the
overarching, unyielding imperative of the child’s ultimate physical and emotional welfare. The highly
nuanced and compassionate recognition by leading legal scholars that purely formalistic tie-breakers
must ultimately, inevitably yield to substantive, demonstrable caretaking superiority ensures that
the legal system never tragically sacrifices basic human well-being at the cold altar of rigid legal
theory. Ultimately, this delicate, incredibly dynamic equilibrium between establishing predictable,
highly systematic legal hierarchies and vigorously preserving the absolute discretionary power to
prioritize practical child welfare stands as a towering testament to the enduring pragmatism,
profound ethical depth, and exceptional, timeless adaptability of family law doctrines in flawlessly
safeguarding its most utterly vulnerable constituents.
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