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ABSTRACT

In recent decades, progressive legal systems, seeking to respond to fundamental transformations in the economic structure of
the family, have moved away from traditional, mandatory-rule-oriented approaches toward greater contractualization of
spouses’ financial relations. In the English legal system, the predominance of the paradigms of formal equality and contractual
autonomy has resulted in the erosion of default financial obligations and their replacement by a non-interventionist approach,
thereby leaving women with a protective gap during marriage. By disregarding biological considerations and socially
differentiated roles, this approach effectively makes women’s economic security contingent upon their capacity to manage
contractual risks. In contrast, Islamic law, through the institutionalization of mahr (dower) as a default financial entitlement
and the provision of powerful enforcement mechanisms, such as the wife’s right of retention, secures the wife’s financial
independence irrespective of her employment status and, in principle, contributes to preventing situations of undue hardship to
a certain extent. In contemporary legal systems, the transition from mandatory matrimonial property regimes toward private
marital agreements has been regarded as a response both to the economic necessities of modern life and to increasing demands
for the protection of women’s financial autonomy. This study aims to comparatively examine the status, legal foundations, and
enforcement mechanisms of family financial agreements across different legal systems in comparison with the Iranian legal
system. The research adopts a descriptive-analytical methodology with particular emphasis on comparative legal analysis. In
developed legal systems, marital financial agreements have evolved from ancillary arrangements into strategic legal instruments
whose validity rests not merely on the parties’ consent but also on standards of procedural fairness, including full financial
disclosure and access to independent legal counsel. The principal innovation of this study, in addition to addressing the question
of how marital financial agreements affect women’s economic security in the transition from traditional legal regimes to modern
contractual models, lies in proposing a framework for the formal institutionalization of family agreements in Iran. Under this
framework, the legal capacity of directly enforceable instruments may be utilized, while statutory duties are distinguished from
contractual obligations, so that women’s economic security can be safeguarded without destabilizing the foundational principles
of the institution of the family.
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EXTENDED SUMMARY
This study examines the comparative evolution of marital financial agreements as instruments for
safeguarding women’s economic security, with particular emphasis on the transition from traditional
mandatory family-law regimes toward modern contractual models. The transformation of family
structures, women’s increasing participation in economic life, the growing complexity of household
assets, and the rising incidence of marital dissolution have collectively challenged conventional legal
models in which spouses’ economic rights and duties were primarily determined by mandatory
statutory rules. Within this context, marital financial agreements, including prenuptial agreements,
marriage contracts, and contractual conditions incorporated into the marriage contract, have
emerged as legal mechanisms through which spouses may define the allocation of assets, financial
responsibilities, property expectations, and post-dissolution consequences in advance. Modern legal
systems increasingly view such agreements not merely as ancillary arrangements but as instruments
of private ordering, risk allocation, and economic planning within intimate relationships (Atwood,
2012; Mallory & Ens, 2018). Nevertheless, the expansion of contractual autonomy in family law
generates an important normative tension between freedom of contract and the protective function
of family law. Formal equality between spouses does not necessarily produce substantive economic
equality, particularly where unequal bargaining power, gendered care responsibilities, unpaid
domestic labor, occupational interruption, or asymmetrical access to financial information affect the
parties’ capacity to negotiate on equal terms. The English experience demonstrates that a strong
commitment to private autonomy and reduced state intervention may enhance individual freedom
while simultaneously creating protective gaps during marriage, especially for spouses who undertake
unpaid caregiving or remain economically dependent (Harris-Short & Miles, 2011; Rostami Tabrizi,
2006). By contrast, Islamic and Iranian legal traditions recognize several mandatory financial
entitlements for wives, most notably dower and maintenance, thereby establishing a legal floor of
financial protection that does not depend entirely on private negotiation (Habibi Tabar, 2018;
Katouzian, 2013). Accordingly, the central problem addressed by this research is how marital
financial agreements may be developed as mechanisms for enhancing women’s economic agency
without converting guaranteed statutory protections into negotiable privileges or weakening the
protective foundations of the family-law system.
The study adopts a descriptive-analytical and comparative legal methodology to investigate the legal
foundations, status, validity requirements, and enforcement mechanisms of marital financial
agreements in Iran, England, France, and the United States. The Iranian legal framework is
examined in light of the principle of freedom of contract, conditions incorporated into marriage
contracts, mandatory family-law rules, women’s independent ownership of property, dower,
maintenance, and inheritance rights. Particular attention is paid to the doctrinal capacity of Iranian
law to accommodate contractual arrangements through general principles of contractual validity and
lawful conditions, provided that such agreements do not conflict with mandatory rules, public order,
or the essential legal consequences of marriage (Katouzian, 2013; Shahidi, 2017). This framework also
has roots in Imami jurisprudence, where the principle that parties are bound by lawful conditions
has long provided a doctrinal basis for the validity of contractual stipulations, subject to the
requirement that they not contradict the Qur'an and Sunnah (Al-Hurr al-Amili, 1989; Ansari Dezfuli,
1991). The study further examines women’s financial rights within Islamic jurisprudence as an
important point of comparison with modern contractual regimes. Dower constitutes an independent
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financial entitlement belonging directly to the wife, and Islamic jurisprudence recognizes her
separate legal and economic personality regardless of her husband’s property or employment status
(Habibi Tabar, 2018; Khomeini, 2000). Maintenance similarly operates as a legally recognized marital
obligation rather than as a benefit dependent upon the wife’s poverty, thereby distinguishing the
Iranian-Islamic framework from systems in which spouses are expected to rely primarily on
economic self-sufficiency or voluntary financial arrangements (Khomeini, 2000; Sharif, 1997). The
comparative dimension of the research evaluates how these protections may be preserved while
expanding the scope of lawful contractual planning between spouses, thereby avoiding the false
dichotomy between mandatory protection and contractual autonomy.

The comparative findings demonstrate that the English legal system has gradually moved from
skepticism toward prenuptial agreements to a more autonomy-oriented approach in which such
agreements may exert substantial influence on judicial decision-making when they are entered into
freely, knowingly, and fairly. The contemporary English approach reflects a broader shift from the
traditional conception of marriage as a status overwhelmingly regulated by law toward an increasing
recognition of private ordering in family relationships (Harris-Short & Miles, 2011). Yet this
development also reveals the limits of formal contractual equality. The reduced role of mandatory
financial obligations during the subsistence of marriage may leave an economically weaker spouse
without sufficient ongoing protection, particularly where one partner withdraws from paid
employment to undertake domestic work or childcare. Such circumstances demonstrate that
autonomy can become economically meaningful only where parties possess adequate information,
bargaining capacity, and access to independent advice (Rostami Tabrizi, 2006). In the United States,
marital and premarital agreements have become widely accepted as legitimate instruments for
regulating property division, spousal support, inheritance expectations, and other financial
consequences of marriage, subject to procedural and substantive limitations designed to prevent
coercion, unconscionability, and exploitation (Atwood, 2012). The American experience therefore
illustrates the possibility of combining contractual flexibility with judicial safeguards. France
represents a different model in which matrimonial agreements are deeply institutionalized through
formal marriage contracts and statutory matrimonial property regimes. French spouses may select
among legally recognized property arrangements, and formalization before a notarial authority
strengthens certainty, authenticity, and enforceability (Mallory & Ens, 2018). The French model is
particularly significant for Iranian law because it demonstrates that contractualization need not
entail complete deregulation; rather, private choice may operate within a structured legal framework
that preserves mandatory family-law principles. Across these systems, the central trend is not the
disappearance of public regulation but the emergence of a regulated contractual autonomy in which
the validity and enforceability of marital agreements depend increasingly on procedural fairness,
transparency, informed consent, and institutional oversight.

The findings further indicate that the principal comparative advantage of the Iranian-Islamic system
lies in its recognition of women’s independent financial rights during marriage rather than only after
dissolution. The wife becomes the exclusive owner of her dower upon marriage and may
independently dispose of it, while the husband’s obligation to provide maintenance in permanent
marriage functions as an enforceable legal duty rather than a matter of voluntary generosity (Habibi
Tabar, 2018; Sharif, 1997). Historically, the Islamic reconstruction of dower also represented a
significant transformation in the legal philosophy of marital property by shifting entitlement away
from the wife’s guardians and directly to the woman herself, thereby affirming her independent
proprietary status (Karimi et al., 2022; Motahhari, 1978). These protections show that contractual

K




oo SIS Sl Jae 4y =R Sl 31 5145 b 03 LSl gl o yponll3 53 S b Slasis s el Slsty

modernization in Iran should not be understood as replacing established financial rights with
privately negotiated substitutes. Instead, contractual mechanisms should supplement mandatory
entitlements by addressing economic interests that existing law regulates inadequately, including
the distribution of wealth accumulated during marriage, compensation for unpaid domestic and
caregiving labor, treatment of jointly financed assets, management of business interests, housing
security, and predictable allocation of financial responsibilities upon dissolution. In this respect, the
institution of contractual conditions within marriage already provides an indigenous doctrinal
foundation for further development. The jurisprudential principle governing lawful conditions
permits considerable flexibility so long as the agreed term does not contravene mandatory legal or
religious rules (Al-Hurr al-Amili, 1989; Ansari Dezfuli, 1991). The research therefore argues that the
modernization of marital financial agreements in Iran should proceed through a complementary
model in which mandatory rights create a non-waivable floor of economic security while contractual
arrangements allow spouses to establish additional rights beyond that minimum. Such an approach
would preserve the protective logic of Iranian family law while enabling spouses to respond more
effectively to contemporary economic realities.

A further major finding concerns enforcement. The effectiveness of marital financial agreements
depends not only on their substantive validity but also on the institutional mechanisms through
which they can be implemented. In the Iranian legal system, many family agreements remain
dependent on post-dispute litigation, meaning that the economically weaker spouse may be required
to initiate lengthy judicial proceedings simply to obtain performance of an already recognized
contractual obligation. This litigation-centered structure reduces the practical value of private
agreements and may transform a formally recognized right into an uncertain and delayed remedy.
Iranian contract law recognizes compulsory performance and damages as principal civil
consequences of contractual breach, but these mechanisms may remain inefficient when
enforcement requires extensive litigation (Katouzian, 2013; Shahidi, 2017). The research accordingly
proposes a transition from a predominantly litigation-centered model to a document-centered model
in which qualifying marital financial agreements are executed in formal, directly enforceable
instruments. The role of notarial offices could be expanded so that clearly defined financial
obligations become enforceable through registration procedures without requiring a new judicial
determination of the underlying right. This recommendation is reinforced by the comparative
importance of formalization in French matrimonial agreements and the emphasis on procedural
safeguards in Anglo-American law (Atwood, 2012; Mallory & Ens, 2018). The study also identifies full
financial disclosure and independent legal advice as essential procedural safeguards. Where parties
do not know the other spouse’s assets, liabilities, income, or ownership interests, consent may be
formally valid yet economically uninformed. A mandatory financial schedule attached to the
agreement could therefore record each party’s principal assets and obligations and provide an
evidentiary basis for informed consent. Likewise, independent legal advice would reduce
informational asymmetry and improve the legitimacy of agreements, especially where one spouse
possesses substantially greater financial or legal knowledge. Periodic review clauses may further
protect substantive fairness by allowing long-term agreements to be reconsidered when inflation,
disability, parenthood, migration, major career sacrifice, or dramatic changes in wealth
fundamentally alter the economic circumstances under which the original agreement was concluded.
In conclusion, the comparative analysis demonstrates that the most effective model for protecting
women’s economic security is neither absolute reliance on mandatory family-law rules nor
unrestricted contractual freedom. A sustainable framework requires the integration of guaranteed
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legal protections with carefully regulated contractual autonomy. For Iran, this means preserving
existing mandatory financial rights while developing formal marital financial agreements as
supplementary instruments of economic planning, risk management, and wealth allocation. Such
agreements should be subject to requirements of informed consent, transparency, absence of
coercion, independent legal advice, and compatibility with mandatory legal and religious principles.
Their practical effectiveness should also be strengthened by formal registration and direct
enforceability wherever legally possible. The proposed model reconceptualizes the marital financial
agreement as a preventive legal instrument rather than a merely reactive device activated after
marital breakdown. It also recognizes that unpaid domestic labor, caregiving, career sacrifice, and
indirect contributions to household wealth possess real economic value that may legitimately be
reflected in marital financial arrangements. Most importantly, contractual modernization should not
reduce women’s guaranteed financial rights to matters of bargaining power. The appropriate
direction of reform is therefore not the replacement of protection by contract, but the completion
and reinforcement of protection through contract. By combining statutory safeguards with
structured private ordering, Iranian family law can move toward a model that is more transparent,
predictable, enforceable, and responsive to the economic realities of contemporary marriage while
maintaining the normative and institutional foundations of the family.

References

Al-Hurr al-Amili, M. i. H. (1989). Wasa'il al-Shi'ah (1st ed.). Al al-Bayt Institute.

Amid, H. (2003). Persian Dictionary (Vol. 26). Amir Kabir.

Ansari Dezfuli, M. i. M. (1991). Kitab al-Makasib (1st ed., Vol. 3). Dar al-Dhakha'ir Publications.

Atwood, B. A. (2012). Marital Contracts and the Meaning of Marriage. ARIZONA LAW REVIEW, 54(1), 11-57.

Habibi Tabar, J. (2018). Dower in Iranian Law and Imami Jurisprudence. Majd Publications.

Harris-Short, S., & Miles, J. (2011). Family Law: Text, Cases, and Materials (2nd ed.). Oxford University Press.

Ibn Fahd Hilli, A. i. M. (1996). The Ethics of Worship and Prayer (Translation of Uddat al-Da'i). Islamic Knowledge
Foundation.

Karimi, F., Negarash, H., & Vasei, H. (2022). Reinterpreting the Concept of Male Guardianship over Women with
a New Reading of Verses 19 and 34 of Surah An-Nisa. Islamic Women and Family Research Quarterly, 10(42),
67-91. https://doi.org/10.52547/iswfr.10.42.67

Katouzian, N. (2013). Family Law (Vol. 1). University of Tehran Press.

Khomeini, S. R. (2000). Tahrir al-Wasilah. Dar al-Ilm / Mu'assasat al-Nashr al-Islami / Institute for Compilation
and Publication of Imam Khomeini's Works.

Kulayni, A. J. f. M. i. Y. q. (1986). Al-Kafi (Vol. 5). Dar al-Kutub al-Islamiyyah.

Mallory, C., & Ens, B. (2018). French Family Law: Marriage Contracts and Matrimonial Regimes. European Journal
of Comparative Law, 12(3), 45-78.

Mirshakari, A., Mohammadi, P., & Rezaei, M. (2019). Foundations of Women's Rights in Iranian Law. Shahr-e
Danesh Publications.

Motahhari, M. (1978). The System of Women's Rights in Islam. Sadra Publications.

Radford, R. (2005). Feminism and Marriage.

Rostami Tabrizi, L. (2006). The Family Property Regime in Iranian and English Law. Strategic studies of
women(31). https://ensani.ir/fa/article/author/3714

Shahidi, M. (2002). Inheritance (4th ed.). Majd Scientific and Cultural Complex.

Shahidi, M. (2017). Effects of Contracts and Obligations. Majd Publications.

Sharif, A. (1997). Maintenance and Marital Obedience in Family Law (1st ed.). Besharat Publishing.



https://doi.org/10.52547/iswfr.10.42.67
https://ensani.ir/fa/article/author/3714

